In China, a two-year reprieve may be pronounced simultaneously with an imposition of the death sentence if immediate execution is not deemed "necessary". At the end of this reprieve, the death sentence may be commuted to life imprisonment if the convict has not committed an "intentional crime" during the two-year reprieve, or to a fixed-term imprisonment of 25 years if the convict has performed "great meritorious service". While the suspended death sentence has been praised for being "humane" by reducing the total number of executions in China, it has also been criticised as being "cruel" and "inhuman" for supposedly placing the convict in a state of suspense and anxiety -for a period of two years -over whether he or she would eventually face execution. In examining the jurisprudence of the Human Rights Committee, the European Court of Human Rights and the Judicial Committee of the Privy Council on the "death row phenomenon," this Article argues that China's suspended death sentence does not violate the prohibition against cruel, inhuman and degrading punishment under international law. This Article concludes by exploring the potential implications of this issue for other States, especially those which have ratified the International Covenant on Civil and Political Rights.
INTRODUCTION
There were three possible outcomes at the end of the two-year reprieve. One, if the convict had shown "true repentance" during the reprieve, the death sentence was to be commuted to life imprisonment. 18 Two, if the convict had not only shown "true repentance" but had also "performed meritorious service," the death sentence was to be reduced to a fixed-term imprisonment of 15 to 20 years. 19 Three, if the convict had "resisted reform in a flagrant manner," the convict was to be "executed by means of shooting," 20 subject to the approval of the 15 DAVID JOHNSON & FRANKLIN ZIMRING, THE NEXT FRONTIER: NATIONAL DEVELOPMENT, POLITICAL CHANGE, AND THE DEATH PENALTY IN ASIA 256 n.33 (2009) ("death sentence with a two-year reprieve has many precursors in Chinese history, but the modern version was created by Mao."). Prior to the Mao era, some scholars claim that the earliest form of the suspended death sentence may be traced to the Han Dynasty, where death row inmates were given the opportunity for meritorious service and sufficient reform during the two-year suspension, so that their lives would be spared. 138 (1967) ; Zhang Ning, supra note 12, at 11. At the height of the first Movement to Suppress Counterrevolutionaries in May 1951, according to Mao, the counter-revolutionaries who should be subject to immediate execution were those who incurred "blood debts" or committed extremely serious harm to the national interest, while those who "may be saved" through the death sentence with a two-year reprieve who those whose harm on the national interest had not "reached an extreme" or where the masses were not direct victims. Mao Tsetung, Strike Surely, Accurately and Relentlessly in Suppressing Counter-Revolutionaries, in 5 SELECTED WORKS OF MAO TSETUNG 53, 54-55 (1977) . Sparing their lives would prevent the masses (who were not direct victims) from being confused as to the execution, maintain a "large pool of labor power" and avoid potential wrongful executions. Id. According to Mao, 10-20 percent should be executed immediately, while the remaining 80-90 percent should be saved through the reprieve. "preventing another person from conducting major criminal activities;" "informing against major criminal activities conducted inside or outside prison and verified through investigation;" "having inventions or important technical innovations to one's credit;" "coming to the rescue of another in everyday life and production at the risk of losing one's own life;" "performing remarkable services in fighting against natural disasters or curbing major accidents;" and "making other major contributions to the country and society. cation of the suspended death sentence may run "counter to the principle of the presumption of innocence" 40 which is well-established in international law. 41 The suspended death sentence has often been employed by Chinese courts as an alternative to immediate execution in order to serve as a compromise between judges' differing opinions, and to "leave some leeway" in cases where the evidence is incomplete such that the court has doubts as to whether the accused is guilty. 42 Rather than act on the basis of "if in doubt, declare not guilty" as the presumption of innocence requires, judges often act on the basis of "if in doubt, reduce the sentence". 43 .
Second, China's application of the suspended death sentence raises issues of equality before the law, which is provided for under international human rights law. 44 Suspended death sentences are "increasingly associated with selective enforcement along socioeconomic and political-power lines," 45 and more frequently used in cases of corruption, 46 economic crimes, 47 and when monetary compensation has been paid to victims' families.
48
The suspended death sentence is thus increasingly perceived as a "get-out-of-death card available to wealthy and powerful defendants" The third criticism of the suspended death sentence, which this article shall focus on, is that it constitutes cruel, inhuman and degrading punishment under international law. According to critics, the suspended death sentence is "inhuman" because the convict who faces one of two outcomes at the end of the two-year reprieve -imprisonment or execution 51 -is placed on "tenterhooks" and is forced to undergo the "enormous psychological burden" 52 of being in a state of anxiety and suspense for such a long time as to whether he or she will eventually face execution. 53 When China described the suspended death sentence while presenting its initial report to the United Nations Committee Against Torture in 1990, a committee member found the suspended death sentence "particularly cruel" 54 and another committee member agreed, stating that the suspended death sentence "amounted to inhuman and degrading treatment." 55 Chinese officials have historically been sensitive to such criticism, extolling the suspended death sentence to be of the "greatest humaneness" and embodying the spirit of "revolutionary humanism." 56 This controversy of whether the suspended death sentence is "humane" or whether it amounts to "cruel, inhuman and degrading punishment" shall now be explored. 
THE SUSPENDED DEATH SENTENCE AND THE PROHIBITION OF CRUEL, INHUMAN AND DEGRADING PUNISHMENT
In order to address the question of whether the suspended death sentence constitutes cruel, inhuman and degrading punishment, it is crucial to examine the jurisprudence of international and domestic courts regarding the "death row phenomenon." 58 The "death row phe- ' . Both terms denote a degree of mental trauma in connection with the death row experience and both potentially can justify reprieve from execution, but their commonality essentially ends there. The phenomenon relates to the circumstances on death row, including the duration and isolation of detention, as well as the uncertainty as to the time of execution that can be tantamount to a form of psychological maltreatment, while the syndrome pertains strictly to the mental effects themselves that derive from prolonged death row detention, such as incapacitated judgment, mental illness, or suicidal tendencies. It follows that the phenomenon, unlike the syndrome, does not per se require demonstrable proof of mental suffering. In addition, the two concepts are implicated in distinct contexts: while the phenomenon alone can arise under an extradition scenario, only the syndrome is germane when mental competency claims are raised."). grading punishment" will be used throughout this article for purposes of uniformity.
a. Is There a Real Risk of the Death Sentence being Carried Out?
According to the death row phenomenon jurisprudence, in order for any detention on death row with delayed execution to constitute cruel, inhuman and degrading punishment, the threshold requirement of a "genuine risk that the death penalty will be implemented" 75 The first approach in the death row phenomenon jurisprudence holds that delay of execution per se is a sufficient supervening event which on its own constitutes cruel, inhuman and degrading punishment. This is the position adopted by courts in the Commonwealth ju- 91 Sadoff, supra note 66, at 79 ("Soering has spawned a body of international and domestic case law, most-but not all-of which recognizes the validity of the death row phenomenon. But even among those courts adopting it in principle, its application has been far from uniform."); Bojosi, supra note 67, at 305 ("Legal scholars, psychologists and judges appear to be unanimous about the existence of the death row phenomenon. However, the jurisprudence of national courts and international courts and/or tribunals is sharply divided about its precise contours"). 92 The United States judiciary has refused to accept the death row phenomenon doctrine. The United States Supreme Court rejected petitions for a writ of certiorari in cases where prisoners claimed that the delay in their executions violated the Eighth Amendment to the U.S. Constitution prohibits "cruel and unusual punishments. Council accepted the death row phenomenon. In Pratt, the Privy Council held that delay in itself was sufficient to constitute cruel or inhuman punishment, noting that:
[T]here is an instinctive revulsion against the prospect of hanging a man after he has been held under sentence of death for many years. What gives rise to this instinctive revulsion? The answer can only be our humanity: we regard it as an inhuman act to keep a man facing the agony of execution over a long extended period of time. 97 Taking into account the fact that Jamaican appeals process should be completed within two years, and that appeals to international tribunals should be completed within 18 months, the Privy Council in Pratt held that "in any case in which execution is to take place more than five years after sentence there will be strong grounds for believing the delay [is a violation]." 98 Subsequently, the five-year threshold established in Pratt was not consistently followed by the Privy Council in death row appeal cases, resulting in much confusion 99 and
The second, narrower approach in the death row phenomenon jurisprudence -which this article considers to be the preferable approach -holds that delay of execution per se does not, in itself, constitute cruel, inhuman and degrading punishment; rather, the conditions of detention on death row must be extremely harsh and dehumanising. This is the approach adopted by the United Nations Human Rights Committee (HRC). Made up of 18 independent experts, the HRC determines individual communications on alleged violations of the ICCPR in states that are parties to the Optional Protocol to the ICCPR, 101 and according to the International Court of Justice, the HRC "has built up a considerable body of interpretative case law, in particular through its findings in response to the individual communications" and "great weight" should be ascribed to the HRC's interpretation of the ICCPR. 102 Further, as (Johnson) . 106 According to the HRC, it did not want to convey a message that would encourage States to expedite implementation of the death pen-"deplorable conditions of detention" where the convict had been detained for ten years "alone in a cell measuring six feet by 14 feet, let out only for three and half hours a day, [and] was provided with no recreational facilities and received no books" led the HRC to declare such detention conditions as constituting "not only a violation of article 10, paragraph 1, but, because of the length of time in which the author was kept in these conditions . . . also a violation of article 7." 120 The HRC may deem evidence of the convict's actual mental deterioration to be a "compelling circumstance" justifying a finding of an Article 7 violation 121 but such evidence is not strictly required; the extremely harsh and dehumanising conditions of detention may suffice.
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Such a high threshold set by the HRC regarding conditions of detention would make it extremely difficult to prove a violation of Article 7 of the ICCPR, 123 and correspondingly, to prove that China's suspended death sentence constitutes cruel, inhuman and degrading punishment. While the conditions on death row in China are extremely harsh, with the "use of shackles for 24 hours" probably "amounting to cruel, inhuman or degrading treatment" as the United Nations Committee Against Torture has contended, 124 convicts who have received the suspended death sentence are not placed on death row together with persons sentenced to immediate execution without any reprieve: they are normally held in prison with convicts sentenced to life and fixed-term imprisonment of over 10 years, 125 and are usually required to participate in "labour reform." 126 Such labour reform that convicts who have received the Moreover, other states have considered introducing the suspended death sentence into their respective criminal justice systems. When revising its criminal law in the 1980s, Japan considered adopting China's death sentence with a two-year suspension. 133 However, this proposal never made it to the Diet. 134 Further, in 2006, Taiwan's Ministry of Justice seriously considered the suspended death sentence as a reform measure. 135 However, this suggestion encountered some resistance, 136 and eventually failed to materialise. 137 A couple of death pen-
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